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In order ‘to. appreciate the evidence on-the part of the Civil

Judges, Semor D;v;swn they ‘must-be. aware that the parties can

.add\uce--ora! or documentary evrdence t@ prove their cases. - The

prov;ssons unﬁer the Ind;an Evidence Act 1872 ‘plays a major. rote in

the manner ef adducmg evidence and also its: relevancy. Ora!

. evidence must in al 3 cases be dtrect The contents of: documents. may

- bey praved '''''' ei?:her by pr;mary or - by secondary evrdence - Primary

o eyidence: means the document itself proﬁuced for inspection of the

- Court.: What are: seconciary evrdence has been speaﬁcaty prevsdeé ‘

"éunder Sectzon 63 ef‘,_i he Evrdence Act Saction 85, reiate to cases in

which tsecondga_ry.';-\e‘y-‘i;d-em:eatc:ﬁq;uments may b.e_-;-szgm_en:,- Section 73

~refer to -'jco;_tfhp'a{rii?‘s'oﬁgi:%jéf : Sig-natliréz_a-'i‘wrifti-ng,z or seal with other admitted

©0F prevadSecti@nM referto iipub}%igc--ﬂccument_s_;' Section 76 relate

to -certified :-;eéz;‘a.i‘-és:jlﬁ«i;xof}-":-;pu-b&ic.:f.- z.ti‘ecuhﬁen-ts:-.-: - Se:ztio.ﬁ ©79 relate to

__.-;:aresumptzon as t0 genumeness of certsf;ed capies ' Section 81 relate

10 presumgt;on of as to Gazei:’ces newspapers private Acts of

-»Paris.ameﬁt-ianc!_.-_aqther,’.d-_ocu-ments.--,Seécti:en 83 refer to presumption as

to maps plaﬂsmade by -authéri‘ty_ of .é_overnment. -Section 85 refer to

-pres\umptieﬁ,; _és:, to powers -of attorney. S'ez:t%‘o-nu 88 deals with

"pr’esumptib_n~r:3-f_z3-.as}f:-rt_éi_gagréphic:f.e:- messag_es. - Bection. 89 . refer to

,,,,,

presumptioh as. t__odu__e execution etc., of documents not: produced

.'when called 'fo_'r"éfter noti'cé to produce. Section 90 refer to




Chapter—VI re!ates to exciuston ef orai

by decumentary g

“examination ;énd_,i*e;-.exammat_ion._ Séc‘;i_'on:_ 141 -re;la-_tes_f}stqf-;.Ei'i.e_g.__e:i:éfi_ﬁglf*




ffﬂgquestions and Section 142 refer cases where leading questions must

not be asked. Section 143 refer 1o ieading question when may be
' :E%;'aSk@é-”f~-fA5?-ﬂ'er:Secti-9n 148 it ..i'sr.t'h.efaduty of the Court to decide when
uestion shall e;bé fasked-: and:when' w_itn:éssi”cOmpe‘E:led‘ to answer,
ection 168 em’.pdwértz:-a;ﬂiuzdg‘e to: put:‘q;uesti‘dh ‘or ‘production in order
to discover:or: to '\:“szﬁaiiiﬁ 'spro:;:er"i‘{p roof -of s.réiéﬁ!'antfacts.x “But-at the

ame-'"“time '~:’ehsiié:iséeti'da;}%%éhﬁ'ii “not authorise any Judge to-compel any

witness to answer an»y question: ‘of to produce and document which

| such witness:would be entitled to refuse to answer or produce under

ection 12 157‘%3'0???131;; .Qf-:?E:ifid’eﬁce:r'=Act, ~More over LG'eus::rt‘ §:ai:§rn_et .*ﬁompei
arty to exa'miin_f@‘-ii?a'mf'iéPé.rti-cuiar:i.wzitl’?ess?‘ *h337‘*‘?eefi*%Wéi?‘?‘ifaid Jinc AR

1965 Supreme Court 1008.

The Act does not purpott to lay down any rule as to the weight
o be 'a#;tgcheéi'i?twth eﬁ -;évi:daenfee ‘when :adm_i.ttedf,. nor- iS iahy*-suf;:h rule

' possible for proper appreciation: of evidence is a matter of experience,

| common ‘sense “and’ knowledge of human “affairs. For: weighing

vidence and. drawing.inferences from' it, there: can-be no -canon.

‘Fach case- _’p‘iresents its.-own- peculiarities, -and common 'sense . and

shrewdness must- bé;::bifoﬁaght.;:_t_o.--- bear upon the facts elicited in. every

- case which a judge. 'gf:ﬁfa'(;ts in fﬁh;is country discha rging the functions,
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Ev;dence isito be waughed and not counted What is: required in
tha Judge is: 3udicnai trammg and expenence and a w;de know!edge of
‘men and thmgs The direct ev;dence of one w;tness if beheved by the- |
Court is suff;c:ent for the proef of a fact The general prmcnp!es are; .

1)- ::}S‘Credtbflzty does net depend on number of watness '

_.doc:uments are semetnmes conciuswe and some times: mereiy prsma'_




~ facie evidence: of the facts recorded, that oral evidence is more
 reliable -that that given by affidavit, and that direct and positive

testimony is preferable to the sf;_ec-uiati,ve opinion of experts.

1In appreciating the evidence against the party the prime duty of

a coutrt is firétiyf gto-:’_:enﬁsnre?“ithat the.-evidence. s legally admissible, that

the withesses are c‘\redi.b_l:e.;.eandi:ha:va--n.o. interest in-implicating him or

have ulterior motive.: i+ &

In order to. j.i.l.dg"eg_..:the' credibility of witnesses the court is not
confined only to the way “in which the witnesses have deposed or to
the demeanour of Wi:t'ﬁ.esses but it is open to it to look in to the
surrou ndi‘ng:;-~._circa%mstaﬁcés as well as the probabilities.. T he real tests
| are how conlsisten.tﬁ ;'the?;.:.story" is with -itself, how. it stands the test of
cross-examination and how far it 'fits: in with the rest of the evidence
and the ci.rcumét'an#::es of the case. The versity of a witness is judged
not solely. from his-:-.-ingd:i:viduai.sstatements but from his. testimony
taken in cenjufn.ctiéﬁ *;Wi.th' all other facts brought out .in the course of
the ~-t95ﬁm°-ﬂ-¥:_ So aférfu;a.s ‘the appreciation of oral testimony by the
appellate court:is concerned theré are two conflicting view points, viz
on the one hand the undoubted duty of the court of appeal to review

. the recorded evidence and to draw its own inference and conclusions,




and on ‘the other hand, the unquestionable weight which must be
attached to the epimon of the Judge of the: pr;mary court who had thej_

advantage of seemg ‘the witnesses and not;cmg their %ook andf '

_'manner

g,ashouid |n order to reverse declsmn not mereh; entertam doubtsf

;_ whether 11: lS right but be convmced that it xs wrang. In & matter of

?'te be attached to the e\ﬁdence when adm;tted nor is any such ruie_”:_"

| -poss;bie far preper apprecration of evidem;e isa rnatter of: exper;ence,- .




commeon sense and knowledge of human affairs.. For weighing
evidence and drawing inferences from it, there can be no canon. Each
case presents . its .qwn%e---pecu-li_arities-,' and common sense -and
shrewdness. must be brought to beaf upon the facts elicited in every

case which -a:--j_uidge 'of'--fart;tsf‘ in‘this country discharging the functions.

When  a Judgehears .and;_ ‘sees witnesses -and makes a
conclusion or i.néfe_rgn:f';egmith;;ﬁe_g;a_ré_i_“;to what.is the weight o.i;}-eb‘/a_}ance
of their ue’v-id.ef_-;ce,;ii;thai:-??.jzénj;;.g;me‘nt f is entitled to | great respect, and that
guite i:;:m;_s_géct_iyg.: of whether the }jjydg_e' ma ;k;és:s any Ob;sém_atm.n ~with
regard to credibiiityﬁ%dr‘.nbt; . Wheré- -tﬁ:e triai;%cdiz-fi‘._majkes_;n;pz;cq;}';_r;}ent
on the déinganour 6-‘5' l_:_he witness or on his. truthfuiness apart from
comments on pro biébj¥;iti'es“%th-e;ﬁ;éﬁpél.!\ate court is In-as good:a position

tojudge of 'the*fn{a.t;tet;zasf the trial court. ===

In the _(:asé-.of-:_fi”r_sitf _:'a'_'pp*eaé!s', the appellate court-can under Order
41 Ruie 27 .Cf,?'.{Ze,d‘e;_..i'.'r{ec'ei,Ve 'évi'denc_e.i-m_prqperly. rejected or reject
evidence wrongly :aldmit{ed by th-é_.sarigi-n-a-!' -edu,f;; - The words. any
other substantial caﬁse, in the rule, give a very wide discretion to the

appellate coa_rt,-i_ns-::them_atter_ of admission: or additional evidence.

'*fhe.zzexél‘us_ign- of evifd.e_mfc:e;-zi;ﬁ the lower court "_is';_-:not~‘-s,uffif<:ien3:

3
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| 3dis_abihli'ty: inﬁrﬁiﬁédfin the eﬁc;uiry, :neces's‘at_l!_k

‘which accordmg!y, a decrs:on must be arrwed at. Mattersg;,

wh:chareaffirmﬁdb one, party to a~-»-suat and demed -by thexg_f;"




~ other may be ‘denominated facts in issue; what facts are in
 issue in particular cases, is a question to be determined by the
substantwe law or in some case by that branch of the law
procedure wh:ch regu!ates the - Iaw of pieadmgs, civil . or
. criminal.

‘There is a strong and marked difference as to the effect of
evadence in civil aﬂd crzmmai proceedings. In I:he former a mere
preponderance Qf pmbabihty, dua regard bemg had to the
burden of pmof;-_:;S".~ja;f _--s_uffmmnt wbasasf of«=:::-dqa¢|_ssnni r--butwm the

latter, especia!iy when ihé’*6f’gfi'e'ﬁ‘ée"*?”‘eh§i*§éﬂﬁ'é'm‘diiﬁts‘ {0 treason

or fe!ony, a'much higher decree of assurance is: reqmred Unlike
criminal "cases; in 'cmi cases 1t_ ca'_nno,t-' _b‘e‘ sald; that the benefit of
every reasenabiedoubt *}hiistlhéées“séi*ilv55@6 ‘to the defendant.
The entraes in- the accmmts ‘book of the ‘seller are: rehabie
evidence in respect of the contract of sale-of-'go.ods;:in -‘_r_espect
of a claim for recovery of advance under an agreement, the

‘best awdencew:ﬁbethatoftheexecutant ?‘dfi‘iﬁtﬁe*?a?g"i'gfément.

. Though a doctiment is marked by consent the content s ‘of the

~ same cannot be considered as evidence unless there is some

| ool GF tHE BRMEITIST IR L b o B Bt

‘Order 41" Rule “23 TFelate to remand of ‘case by the




&ppe!iata Court. Bafnre ordermg remand, it is. ta be seen?_




1 finally although the suit has been decided on a preliminary
point, -T_her‘e; is no -peés_g;l‘?_farei‘e_m_and_ under Order 41 Rule 23.

'Ordex;*é#i;-:=sauig 25 ;z'rafers'f-tha;l_::_;w.hem.:Appeilate- Court-may
frame ‘issues and eéféfé'rzissthﬁem; for trial to' Coﬁmffﬁs_whase decree

. appealed from.

ewdence Ain- Appet!ate Court. Addmonal evndence shall not. be
allowed in: appellata ceurt tmless one of these conditmns is

sa_tisf-‘ ed_«-,a;),--;z;lmggfggp,e};;grefu_sal uaf «w;denca;:..by\_;tl::al_ﬂmurtc which

t:u‘ght':%t'o‘-.-ifai‘u"_‘é?‘zﬁeéﬁfﬁﬁarﬂ‘itted:.br*éfbia; ;noh-epgodui:tion}of:'-_ey;idamg;
notwithstanding ?ﬁéféi’sa- of due diligence or'¢) requirement of
the appeﬂate couﬂ: 1tsa!f far ' pmn&unk:ing judgement

to pmnounce Judgement w:thnut the: addit;onai

. impossibility

evida_nffcfeid:}. -any,:pthga-ssgbstat;;lal;cause;,.

It is well %:sét’t!gdf:;zafthat;?‘-_the-zs‘-r’e;Quirfgment .'ZMHs_t-_i-sbe -of the
court and% not Qf-ff‘=aﬁ¥;:~P§fl¥55tG -sdiit._ -_\Bl;han-&tﬁef ’c_durt is _df.. opinion
thatf--%vitﬁout‘ 'freéh"'esiidéﬁi:e- it cannot ?'prdﬁbunce -iudgé‘ment and
perform its: functions, then and then only will it be: allowed The

rule is cleariv not mtended to -allow a: Ilttgant who had been

unsuccessful in: the lawer court to patch up-the. weak parts of




- his case and to fi i -up-thé omission in appeal. It“-is necessary 'to_

take- notme of: the changed c:mumstanca whlch will: have the;_

R has been heid m (2006) 9 Sﬁc 213 Ealt that the reguiar."_

| _ffsrst appea% shauid rmt have been d:smsssed hy such a. z:rvptic:_:,

: ﬁithe same m accordance w:th law.




nEd

- 2008 {3 Séc) 181 under Sec 96 C.P.C ~ High Court erred in
dismissing the first appeal 'ét- the admission stég:e itself without
issuing notice o -1srésp.'ondentf ﬁ-ahd - without looking into the
evidence and otiﬁérﬁé. materials on record and -:‘al_su- without
considering the ﬁro_priety of the findings made by the trial

coirt.

2008 (4) Sdc 48 under Section 96 C.P.C - "when the trial

Court -,i"ssué_jsf_;sza:ii-}esriﬁﬁﬁl_ﬁefd,;the' 'éﬁﬁé&!s:éﬁﬁuld not be summarily

dismissed 6&‘::dijspéseﬁ_~‘§f in the manner.done. ™" -

2006 9{11)Séc 587 " unless  the actual finding is

perverse, contrary to material on record, held tﬁat is practicaily

'né,‘s’cepeﬁfbﬁin.té'ﬁ;éitéiice. L

(2007) & Section 546 " Justice should be administered in
accordance with law and not according to Judges' whims,

desire and notion of justice.

{2007) 6 Séc 737 under Sec 96 C.P.C. " The appellate

cowrt was also not justified in h‘arpin‘gi tinbn - the so-called




_absence of banafieds on the past af the piamt:ff m approachmg .

. the Court. What was ca!ied for, .was an mdependent appraasa!;_r :

of the varmus documents produced by the piamt:ff in the iaght_ :







